



Cf LGN aa 
PEC D. 
SORRY A 
AGI 





‘ou 
Ontario 


standing Committee on 
Regulations and Private Bills 


First Report 1986 


2nd Session 33rd Parliament 
| 35 Elizabeth Il 


Digitized by the Internet Archive 
in 2022 with funding trom 
University of Toronto 


https://archive.org/details/31 761114673064 


STANDING COMMITTEE ON REGULATIONS COMITE PERMANENT DES REGLEMENTS ET PROJETS 


: rm p 3% owas} P 
AND PRIVATE BILLS Perri DE LOI PRIVES 
: ntario 





LEGISLATIVE ASSEMBLY 
ASSEMBLEE LEGISLATIVE 





CORRIGENDUM 


Page 18 
Last paragraph, line one should read: 


"As well, it is possible to imagine a case where an 
applicant would..." 


Page 23 


Second last paragraph beginning: 


"From the file of ...' — should be deleted. 





STANDING COMMITTEE 
ON REGULATIONS AND PRIVATE BILLS 


FIRST REPORT 
1986 


2nd Session, 33rd Parliament 
35 Elizabeth II 





TTT MOS RWIS 
TAYERT CAA 2AGITA JUIN Mp 





MEMBERSHIP AND STAFF OF THE COMMITTEE 


ROBERT V. CALLAHAN 
Chairman 


RAY HAGGERTY 
Vice-Chairman 


BRIAN CHARLTON MICKEY HENNESSY 
JOSEPH CORDIANO BOB McKESSOCK 
SAM CUREATZ KARL MORIN-STROM 
RICK FERRARO YURI SHYMKO 


DOUGLAS WISEMAN 


Tannis Manikel 
Clerk of the Committee 


Andrew C. Dekany 
Counsel to the Committee 


Philip Kaye 
Research Officer, Legislative Research Service 


_ = 


CY AMIAOS WANT - 
STATA VAS / 
ANT 4s 
a; 
\"yFal.. We 
- 
oe re, 
eee 7 
' 
ath 7 





VOR ISANS VAI 









i. ronda A Heracles 


"5, an 
: na > 


_ 


ye 


i 


bers} 


STANDING COMMITTEE ON REGULATIONS f COMITE PERMANENT DES REGLEMENTS ET PROJETS 


AND PRIVATE BILLS a DE LO! PRIVES 


LEGISLATIVE ASSEMBLY 
ASSEMBLEE LEGISLATIVE 





The Honourable Hugh Edighoffer, M.P.P. 
Speaker of the Legislative Assembly 


Sir, 
Your Standing Committee on Regulations and Private Bills has the honour to 


present its First Report for the Second Session of the Thirty-Third Parliament 
and commends it to the House. 


Robert V. Callahan, M.P.P. 
Chairman 


Queen's Park 
December 1986 


bris hs peialge si mo ensvimire 
noe Bigag: ely wl fog Sabet: tee 


anol efi ai Fi 








wuld, - 
pedir 2 ie 


Piitte eae BAe 


dye tien 
ane! a 


a a 






CONTENTS 


Chapter 
Numerical List of Regulations 
I Introduction 
Il Counsel to the Committee 
Il Issues raised in Previous Reports of 


the Standing Committee 
IV Statistics for the Calendar Year 1985 


V Observations, Opinions and Recommendations 
Concerning Particular Regulations 


Appendices: 


A Terms of Reference 


B Regulations Act, Section 12 


11 


39 
40 


ie. 










\ Sirenretlar: 


10. prhenyadt bled ie es G :s 


ROT aa Aabeialalgad at caneea * 
erie Yuiboctonea ete, Beis ae te aannee 


Jet RL Vas SplePers 






gio bower}? 
Si nottinee. or ancliehuyam = 


ae 


NUMERICAL LIST OF REGULATIONS APPEARING IN THIS REPORT 


Ontario Regulation 3/85 under the 
Environmental Assessment Act 


Ontario Regulation 4/85 under the 
Game and Fish Act 


Ontario Regulation 5/85 under the 
Game and Fish Act 


Ontario Regulation 27/85 under the 
Charitable Institutions Act 


Ontario Regulation 28/85 under the 
Homes for the Aged and Rest Homes Act 


Ontario Regulation 47/85 under the 
Provincial Parks Act 


Ontario Regulation 48/85 under the 
Farm Income Stabilization Act 


Ontario Regulation 62/85 under the 
Credit Unions and Caisses Populaires Act 


Ontario Regulation 69/85 under the 
Farm Products Marketing Act 


Ontario Regulation 73/85 under the 
Conservation Authorities Act 


Ontario Regulation 94/85 under the 
Chiropody Act 


Ontario Regulation 109/85 under the 
Environmental Assessment Act 


Ontario Regulation 146/85 under the 
Health Protection and Promotion Act 





Ontario Regulation 154/85 under the 
Highway Traffic Act 


Ontario Regulation 160/85 under the 
Architects Act, 1984 


Ontario Regulation 161/85 under the 
Provincial Offences Act 


Ontario Regulation 167/85 under the 
Official Notices Publications Act 


Ontario Regulation 170/85 under the 
Executive Council Act 


PAGE 


20 


21 


26 


28 


28 


22 


11 


34 


13 


23 


135 


20 


af 


15 


26 


31 


34 


35 


a7, 


— ae - ay “ “ y» 
ry ir MI Rain Ny ots 
} . ‘al 


iene a A aoe 
7 bv’ So 7 










a 


arti: wobany TANEX molteggadt 
ty it Lif 3 DRI Obs 


: os aw 
ans zeta 2 e\a¥ 
| “hi 7 


+ al 


fa 





ace 


NUMERICAL LIST OF REGULATIONS APPEARING IN THIS REPORT 
(Continued) 


Ontario Regulation 207/85 under the 
Family Benefits Act 


Ontario Regulation 262/85 under the 
Farm Products Marketing Act 


Ontario Regulation 263/85 under the 
Farm Products Marketing Act 


Ontario Regulation 264/85 under the 
Executive Council Act 


Ontario Regulation 271/85 under the 
Provincial Offences Act 


Ontario Regulation 285/85 under the 
Farm Income Stabilization Act 


Ontario Regulation 288/85 under the 
Crop Insurance Act (Ontario) 


Ontario Regulation 307/85 under the 
Employment Standards Act 


Ontario Regulation 331/85 under the 
Provincial Offences Act 


Ontario Regulation 374/85 under the 
Executive Council Act 


Ontario Regulation 375/85 under the 
Executive Council Act 


Ontario Regulation 388/85 under the 
Executive Council Act 


Ontario Regulation 396/85 under the 
Executive Council Act 


Ontario Regulation 422/85 under the 
Executive Council Act 


Ontario Regulation 426/85 under the 
Commodity Boards and Marketing Agencies Act 


Ontario Regulation 427/85 under the 
Agricultural Associations Act 


Ontario Regulation 429/85 under the 
Ministry of Health Act 


PAGE 


35 


2 


16 


36 


ol 


11 


22 


36 


a1 


36 


36 


36 


36 


36 


36 


16 


22 


sae 





wr 




























is. mi a inf o: 


enres pin cunt © ; ey. 


a vob «295 iad mie tee 
se | " wince elif iby ua ry 5 ait 


pitt rebar fe\ aye (oltatinhs }p wth 


7 ”s i . 12 

f ft Tia OLeu ot WiIth Jn 
oe re a - 

as i] 


at) Ves Ral A {Cpa ; vit Va seal ae 
at > “4h ‘ PT ei on 


p : . J >, «ih ow 
S/. ; une a i.e £ ptr? Lx id i 3 =) 
, wi sas pls, Tar 4 Vaal 4,41 Ae Ws 


bare 


a That) ree r wh > inary = 
oxi be a | Dy ‘ i" - : 
| i ie 
ar) aes 4) Li big i-agvdy 
® af a's s 1% ae ei 
7 _ - a 
oh VSD SU oir eee? OST, 
t 4 uP Mi j j ; 
7 3 a A a 
y cs 
Was . or - Chieti) bs ine4 
=» 
ti] - ‘{ - 
OT Fey FT i“ iy Oven i 7 
eh Sea TaD SS 
aca ’ 1 te Ott Siu ee2 eee 
‘ oF) gine imax! | 
acy ehni Pai a oh hs vs A 1h f) 


‘at hs ee 


owe Fe _ y amen 


ee vole 285% # 1yi2 lie al bal: @) a 
at fo Coie.) avis 
7. ' 7 wn 
; offs apbrai C2989 civizei eqn ofr 
at Lah sok, aA potpentee lh tem Riutualds NEM 


ty Yibriy éstten ebidakegs lt - i > 
al rab spolnsiaets? teat. 


oct sabes 28\USM ne 


r mo S 3 Milos 





- iii- 


NUMERICAL LIST OF REGULATIONS APPEARING IN THIS REPORT 


(Continued) 


Ontario Regulation 473/85 under the 
Farm Products Marketing Act 


Ontario Regulation 496/85 under the 
Ambulance Act 


Ontario Regulation 506/85 under the 
Farm Products Marketing Act 


Ontario Regulation 512/85 under the | 
Provincial Offences Act 


Ontario Regulation 550/85 under the 
Child and Family Services Act, 1984 


Ontario Regulation 551/85 under the 
Child and Family Services Act, 1984 


Ontario Regulation 557/85 under the 
Drugless Practitioners Act 


Ontario Regulation 570/85 under the 
Courts of Justice Act 


Ontario Regulation 571/85 under the 
Courts of Justice Act 


Ontario Regulation 576/85 under the 
Environmental Assessment Act 


Ontario Regulation 580/85 under the 
Drugless Practitioners Act 


Ontario Regulation 618/85 under the 
Environmental Protection Act 


Ontario Regulation 623/85 under the 
Environmental Protection Act 


Ontario Regulation 645/85 under the 
Farm Income Stabilization Act 


Ontario Regulation 654/85 under the 
Occupational Health and Safety Act 


Ontario Regulation 694/85 under the 
Municipal Boundary Negotiations Act, 1981 


Ontario Regulation 699/85 under the 
Agricultural Development Finance Act 


Ontario Regulation 702/85 under the 
Police Act 


PAGE 


16 


24 


16 


5) 


17 


24, 


38 


18, 


18, 


20 


38 


ae 


ie) 


tI 


32 


33 


33 


a7 


27 


30 


30 


Si 


vy 


a 


4 


4 


v 


ail oe a f 


coe 


or) - ne 





ian 





INTRODUCTION 


Your Committee presents this Report in accordance with its permanent 
reference, section 12 of the Regulations Act, R.S.O. 1980, chapter 446. 
Section 12 provides that every regulation stands permanently referred to 
your Committee and that your Committee "shall examine the regulations 
with particular reference to the scope and method of the exercise of 
delegated legislative power but without reference to the merits of the 
policy or objectives to be effected by the regulations or enabling statutes, 
and shall deal with such other matters as are referred to it from time to 


time by the Assembly." 


The Terms of Reference of your Committee direct that in examining the 


regulations regard shall be had to the following guidelines: 


(1) Regulations should not contain provisions initiating new policy, 
but should be confined to details to give effect to the policy 
established by the statute. 


(2) Regulations should be in strict accord with the statute 
conferring of power, particularly concerning personal liberties. 


(3) Regulations should be expressed in precise and unambiguous 
language. 


(4) Regulations should not have retroactive effect unless clearly 
authorized by statute. 


(5) Regulations should not exclude the jurisdiction of the courts. 


(6) Regulations should not impose a fine, imprisonment or other 
penalty. 


(7) Regulations should not shift the onus of proof of innocence to 
a person accused of an offence. 


(8) Regulations should not impose anything in the way of a tax (as 
distinct from fixing the amount of a licence fee, or the like). 


(9) General powers should not be used to establish a judicial 
tribunal or an administrative tribunal. 

Because of the agenda and its work on private bills and because of the 

backlog of the entire regulations for 1985 left as a result of the passing 

away of the former Counsel to the Committee, your Committee has been 


unable to submit its Report until now. 
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In this Report, your Committee reports its observations, opinions and 
recommendations on all the regulations which came into force in the year 1985. 
Although all of your Committee's time has been taken up with the examination 
of these regulations, this Report also briefly summarizes the broader issues 
which have been studied by its predecessor committees as described in previous 
reports. Now that it has caught up with the backlog of regulations, your 


Committee intends to examine these issues and will report to you thereon. 
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COUNSEL TO THE COMMITTEE 


Your Committee acknowledges the important and dedicated role played 
by Lachlan R. MacTavish as Counsel to your Committee since April, 1977. 
His long career of service to the House as Legislative Counsel and then as 
Counsel to the Standing Committee on Regulations earned him the 
respect and friendship of all who knew him. The previous reports of the 
Standing Committee bear witness to the guidance and vision which he 


provided. 


The task of serving as Counsel to your Committee is a specialised one. 
Regulations are laws. Although some of the members of the Standing 
Committee from time to time may be lawyers, your Committee relies on 
Counsel to examine each and every regulation in order to determine which 


regulations should be brought to your Committee's attention. 


In examining the regulations, Counsel determines the following: 


(a) the authority in the parent act for the making of the regulation, 


(b) who is given the authority to make the regulation, 


(c) whether any approval is needed for the passing of the regulation, 


and if so by whom, 


(d) the date the regulation comes into force, and whether it has any 


retroactive or retrospective effect, 


(e) whether the regulation was published in the Ontario Gazette within 


one month after filing, as required by the Regulations Act, 


(f) whether the regulation is in compliance with the guidelines 


contained in the Standing Committee's terms of reference, 


(g) whether there is a possible infringement of a right guaranteed under 
the Charter of Rights and Freedoms. Although this is not a 


guideline at the present time, the former counsel to the Committee 
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had raised the Charter as a criterion of scrutiny in one of his earlier 


reports and this practice has been continued, and 


(h) where the parent act has been changed since the coming into force 
of the regulation, Counsel has checked to determine if any part of 
the regulation is inconsistent with the amended or substituted 


provisions of the act. 


Counsel also assists your Committee in assessing the explanations made 
by the various ministries. Your Committee relies heavily on the advice 
of Counsel as its expert who can contend with the experienced solicitors 
and counsels in the ministries whose work your Committee is charged with 
scrutinising. Because the composition of the Standing Committee changes 
from time to time over the years, Counsel provides continuity and 
guidance to the Committee in its ongoing work of assessing the 
effectiveness of the system of regulations in Ontario and keeping up to 


date with developments in other jurisdictions. 
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ISSUES RAISED IN PREVIOUS REPORTS OF THE 
STANDING COMMITTEE 


Your Committee intends to continue the work of its predecessor 
committees in studying the effective operation of the system of 
regulations in Ontario and as part of that work examining developments in 
other jurisdictions. Although the constraints of time have not allowed 
your Committee to form any observations, opinions or recommendations 
in this regard, summarized below are the issues which have been the 


subject of previous reports of predecessor committees. 


A. The form of regulations 


The following questions have been raised concerning the form of 


regulations: 


— 
e 


Can the form of regulations as published in The Ontario Gazette be 


improved upon from the public's point of view? 
2. Should the headings of the regulations be expressed more precisely? 


3. Should each regulation have a short explanatory note as is the 
practice in the case of federal regulations and_ statutory 


instruments? 


4, Should the statutory authority for a regulation be more specifically 


identified? 
B. Statutory proclamations 


In one of the reports, the Standing Committee noted that at some time 
consideration should be given to expanding the Committee's work to 
include statutory proclamations and that the Committee might make 


recommendations to improve the system in that regard. 
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C. Meetings of the Standing Committee between sessions 


Under section 12(1) of the Regulations Act, R.S.O. 1980, chapter 446, the 
Standing Committee is given authority to sit during the session of the 
Legislature. In one of the reports of the Standing Committee, a 
recommendation was made that the terms of reference of the Committee 
be extended to include power to meet at the call of the Chairman 
between the sessions of the Legislature to deal with emergency matters 
which, if left to wait until the next session, would involve a delay 


resulting in injustice. 


D. Amendments to the Regulations Act and regulations thereunder 


The Standing Committee has observed that section 22 of the 
Interpretations Act, R.S.O. 1980, chapter 219, which deals with 
regulations, would be more appropriately located in the Regulations Act. 


E. Notice and Comment procedures 


Notice and Comment refers to the procedure of giving advance notice to 
the public prior to the making of a regulation in order to give members of 
the public an opportunity to comment thereon. Predecessor committees 
have recommended that the present system in Ontario should be continued 
whereby no advance notice or opportunity for comment is given except 
where a particular statute provide for such a procedure. However, 
predecessor committees have also recommended that more emphasis be 
placed on incorporating suitable procedures in appropriate acts, and that 
succeeding committees should continue to study the subject of Notice and 
Comment, especially the programmes in other jurisdictions such as the 


regulatory agendas of the federal government. 


F. Regulations under the Planning Act, 1983 and the 
Parkway Belt Planning and Development Act 


Regulations made under these two acts for the most part exempt specific 
lands from the provisions of zoning regulations. As is shown by the 


statistical information, these regulations are more numerous than 
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regulations made under any other Acts. From time to time, it has been 
suggested that these regulations be dealt with in some other manner than 
by filing with the Registrar of Regulations and publication in the Ontario 


Gazette. 
G. The Charter of Rights and Freedoms 


In its first report for 1984, the Committee considered that it had the 
additional duty of ensuring that the regulations which it examines do not 
contravene the Charter of Rights and Freedoms. However, your 
Committee's terms of reference do not, as yet, so provide. Therefore, 
although your Committee has noted regulations where it felt there may be 
a potential problem under the Charter, it has done nothing more than 


bring the matter to the attention of the ministry concerned. 


Your Committee will be devoting its attention to the above issues as well 
as others and will be reporting to the House its observations, opinions and 


recommendations thereon. 
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STATISTICS FOR THE CALENDAR YEAR 1985 


During the calendar year 1985 there were 703 regulations filed with the 
Registrar of Regulations pursuant to the Regulations Act. The following 


table presents the totals for the past nine years: 


Year Regulations 
nae 975 
1978 1,007 
1979 962 
1980 1,141 
1981 884 
1982 837 
1983 815 
1984 840 
1985 703 


The 1985 regulations occupy 1,726 double-column pages in The Ontario 


Gazette. The table below enables comparisons to be made with other 


years: 
Year Pages 
Loy] eg 
1978 1,965 
1979 2,568 
1980 2,138 
1981 1,952 
1982 2,021 
1983 2,245 
1984 3,667 


1985 1,726 
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The following table lists the Acts under the authority of which five or 


more regulations were filed during 1985: 


; NUMBER OF 

NAME OF ACT REGULATIONS 
Administration of Justice Act 14 
Assessment Act 6 
Charitable Institutions Act 5 
Conservation Authorities Act 6 
Courts of Justice Act, 1984 15 
Crop Insurance Act (Ontario) 30 
Drugless Practitioners Act 9 
Education Act L7 
Environmental Assessment Act 24 
Environmental Protection Act 13 
Executive Council Act 12 
Family Benefits Act 8 
Farm Income Stabilization Act 7 
Farm Products Marketing Act 19 
Game and Fish Act 30 
General Welfare Assistance Act 7 
Health Insurance Act 18 
Health Protection and 

Promotion Act, 1983 6 
Highway Traffic Act 47 
Homes for the Aged and Rest Homes Act 6 
Land Titles Act 10 
Liquor Licence Act 6 
Local Roads Boards Act 10 
Local Services Boards Act 8 
Mental Health Act 5 
Milk Act 13 
Municipal Boundary Negotiations Act, 1981 ihe) 
Niagara Escarpment Planning 

and Development Act 5 
Parkway Belt Planning 

and Development Act 24 
Planning Act, 1983 90 
Provincial Offences Act 9 
Provincial Parks Act 12 
Public Service Superannuation Act a 
Registry Act 10 


Vocational Rehabilitation Services Act 5 
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More detailed statistical information may be found in volume 119-7 of 
The Ontario Gazette published on February |5th, 1986 which shows the 
regulations contained in Revised Regulations of Ontario, 1980, regulations 
under the Parkway Belt Planning and Development Act and certain 
regulations under the Planning Act shown in the Schedule to Revised 
Regulations of Ontario, 1980, and subsequent regulations filed to the 31st 
day of December 1985. 


Your Committee observes that there appears to be a deliberate attempt 
to restrict the number of regulations being made, reflecting an attitude 
that laws should only be made when it is necessary to create new rights or 
new liabilities. The term "deregulation" has been used in the past several 
years to express this concept. The process of "deregulation" seems to 


have been slowly taking place in Ontario in recent times. 
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OBSERVATIONS, OPINIONS AND RECOMMENDATIONS CONCERNING 
PARTICULAR REGULATIONS 


Of the 9 guidelines which your Committee is directed to have regard to in 
examining the regulations, which guidelines are set out on page | of this 
report, your Committee found that only 4 guidelines have been 


transgressed by regulations filed in 1985. These guidelines are as follows: 


(2) Regulations should be in strict accord with the statute 
conferring of power. 


(3) Regulations should be expressed in precise and unambiguous 
language. 


(4) Regulations should not have retrospective effect unless clearly 
authorized by statute. 


(6) Regulations should not impose a fine, imprisonment or other 
penalty. 

Your Committee sets out below a summary of the regulations in question. 

It must be emphasized that in most cases the observations, opinions and 

recommendations expressed relate to a specific provision or provisions of 

the regulation in question. The rest of the regulation has been found to 


meet the guidelines. 


Guideline (2): REGULATIONS SHOULD BE IN STRICT ACCORD WITH 
THE STATUTE CONFERRING OF POWER. 


This guideline is a broad one. Your Committee has found that regulations 
which fail to meet this guideline can be categorized in at least the 


following 4 categories: 


1) Regulations which contain certain provisions for the making of 
which there is no authority in the parent statute. Regulations in 


this category are as follows: 


Ontario Regulations 48/85, 285/85, and 645/85 


under the Farm Income Stabilization Act 


The above regulations prescribe the base price, stabilization price, and 


farm product receipts for winter wheat for the 1983-84 crop year, for 
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apples for the 1983 crop year, and for soybeans for the 1984 crop year, 


respectively. 


Section 6(1)(e) of the Act authorizes the making of regulations 
"establishing, from time to time, a stabilization price or prices respecting 


a farm product to which a plan applies obtained by adjusting 95 percent of 


the base price thereof by an index calculated in such_manner_ as the 
Commission may prescribe in the regulations to reflect the estimated 


cash-cost of production of the farm product in the year for which the 
stabilization price or prices are established as compared with the average 
cash-cost of production for the five years immediately preceding that 


year". (emphasis added) 


No index as referred to in the foregoing passage has been prescribed by 


any regulation for any of the above farm products. 


In the case of Ontario regulation 48/85, we also note the provision in 


section 6(4) of the Farm Income Stabilization Act which states: 


", . . where, under a plan, the stabilization price exceeds the 
farm product receipts, the Commission, subject to the 
regulations, shall, at the time or times prescribed in the 
regulations, pay to those persons enrolled in the plan the 
difference between the stabilization price and the farm product 
receipts respecting any farm product under the plan marketed 


by such persons". (emphasis added) 


However, there is no regulation prescribing the time or times for 


payment. 


Counsel from the Legal Services Branch of the Ministry of Agriculture 
and Food has advised that the above matters are being examined as part 
of the Ministry's current review of all regulations under the Act, and that 


he would contact your Committee's Counsel as soon as he was able. 
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Ontario Regulation 69/85 under the Farm Products Marketing Act 


The above regulation prescribes a new form of application for a licence as 
a processor of vegetables, replacing the form prescribed by 
Regulation 388 of R.R.O. 1980. 


The form requires the applicant to enclose a completed financial 
responsibility form, financial statements and a cheque for $200 payable to 
the Processing and Vegetable Financial Protection Board. The form does 
not state what the $200 is for, nor whether the applicant can recover 
the $200 at some time in the future. Apart from this regulation, there 
does not appear to be any other regulation under the Farm Products 
Marketing Act authorizing the requirement for payment of the $200 nor 


prescribing the form of "financial responsibility form". 


The Director of the Legal Services Branch of the Ministry of Agriculture 
and Food has advised that the authority to collect an application fee is 
found in subsection 5(1) of Ontario Regulation 348/84 under the Farm 
Products Payments Act and the regulation making power under that Act. 
Although this is the case, there appears to be a conflict with section 3(4) 
of Regulation 388 of R.R.O. 1980 which states that "A licence in Form 2 
(which is the licence applied for by the application in Form 1) shall be 
issued to a processor without charge." Further explanation was requested 
from the Director who suggested that the common law rule leges 
posteriores priores contrarias abrogant would apply, i.e. that where two 
Acts are inconsistent or repugnant, the later will be read as having 
impliedly repealed the earlier. He added, however, that to clear up any 
ambiguity an amendment to Regulation 388 of R.R.O. 1980 could be 


made. Your, Committee recommends that such an amendment be made. 


Ontario Regulation 94/85 amending Regulation 102 
of R.R.O. 1980 under the Chiropody Act 


The Chiropody Act does not appear to contain authority for charging 
registration fees which Regulation 102 provides for. Even though the 


provisions imposing registration fees are not the subject of O. Reg. 94/85, 

















Ni 
(ie yh ail ip 
Na) ww. 1 as Sal 
ae Suniel i me Ll ak Wea dint 
st et yh facie a) ae meee wily pon) (rsh: ARE atta? 
oo sledgngely 006.2 sir sechein a bina ath debs aad yee i ice hy 
eels eae gat snd rroliceoneirtt saul hia Cal CM mena, ele Sat my to 
vo ae Yt Ni egy ort woulrsrtw os) OO Gr tanh pacha a} lire for Ay | 
poets 8 ohitatergen wnbott wiser? Prag POTEET iY cash ide Tae sch ‘aap 
ne) bent wipe oe hiya Waltahugan Tao oma a oe | | etn Te ‘i | 


ne nie eae ol 









soe) OU Hey praemicny Wot! Seeveraiina ani oi8: oS ru tpaheasieel fa 
Mn eaihidheraios Litayanil? foo fi ee ae, © 
he F ir hs VEteialy at Wl dee ea e343 . yet led 
| sot sedtentiqus ne soutloo tt hold cians hath he. cut Paget eee 
ree) ety tary ti, POT UOR oie eee: Medd Smet, AP niet 
M1 Tin tobe yer Wiiey tnertoba ty) Ar Pheer) i) it bore a. basi ' Z Bint i: 
0 oohttiae Aphw rail iveo'e se af es OG ox" ral furl ii iitA 
SFr A) eacnitanai A gy eh A EAR ilesbactine (426 Css IRE Hovelbea tm 
é iy aot rij dol TREE ait ye wh?” Pend alety:: mal aed ratrar) 


tauniy dem Aelia Le state 
2a! OM Wi Penh RO Ol) ath: ben SRM. Lely cede edt ena 
ey? estos Mey hat), ve i las Liddy, pile Ge: PETE IGS eeiiiigieatal 200 
wie! 22 Been ma De raph ans ue Sey 07 irr Dia) 208 2aok 
i thy ‘eran of tavtt aevewad esha 5 ea. by ; Dogar Vibsiani-. 
od tila Re) re} W ko we £ omigetys By Gt! Eres i? Ne: yHoic 

ene) TNA Mp PUR Ker ei isinmica) weds! Al4uBy Tak 


grigvatS wt’ varie GF RE, Pp eocile sock bog: WILLE si? 4 
tc ; 
ot situathel pra et, ugh mmr esti: aeh folly ean? Aol ERg Sy 


CHE gad 1 Bo rasa lt to PME ati vious -+iieen plied snoleiver) re 





9s a4 
7 a, 7 


Patt adie -. seen yi ee i 


Afi 2 


your Committee's mandate authorizes it to express its observations, 
opinions and recommendations concerning regulations which it has 
previously considered since every regulation stands permanently referred 


to your Committee. 


Your Committee also observes that Regulation 102 prescribes different 


renewal fees for different classes of registrants. 


Explanation was sought with respect to both these points from the Legal 
Services Branch of the Ministry of Health whose Counsel advised as 
follows. Firstly, the Ministry's Counsel agreed that there was no express 
authority to charge initial registration fees but submitted that clauses 
3(a) and 3(0) of the Chiropody Act might be resorted to as a justification 
for such a charge. Clause 3(a) provides that the Board of Regents under 


the Chiropody Act may make regulations 


", .. for the admission of chiropodists to practise in Ontario and 
for the registration of all persons so admitted and for the 


issuing of certificates of registration." 


Clause 3(0) provides that the Board may make regulations respecting any 
matter necessary or advisable to carry out effectively the intent and 


purpose of the Act. 


Your Committee recommends that, where a fee is to be charged, the 
enabling Act should expressly authorize the imposition of such a fee. The 
Ministry's Counsel has further advised that there is currently underway a 
Health Professional Legislation Review that is examining all health 
profession statutes with the object of formulating uniform regulatory 


schemes and authorizing the matters raised by the Committee. 


The Ministry's Counsel also satisfactorily explained the background of and 
reasons for the different renewal fees and advised that the Ministry hoped 
to eliminate the differential in a few years. Your Committee observes 
that it would be desirable for the Act to expressely authorize the charging 


of different fees. 
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Ontario Regulation 154/85 under the Highway Traffic Act 


The above regulation amends O. Reg. 744/82 under the Highway Traffic 
Act dealing with vehicle permits by adding section 23a. The amendment 
is a very specific one providing for the imposition of a penalty where "a 
cheque, part or all of which is in payment of a vehicle-related fee or tax 
is not honoured" within the prescribed time (emphasis added). This 
provision appears to somewhat exceed the authority contained in sections 
5(1) (g) and 5(2) of the Act which only authorize the imposition of a 
penalty where "a cheque tendered as payment for any fee is dishonoured" 


and do not refer to a cheque in payment of a "tax". 


Counsel from the Office of Legal Services of the Ministry of 
Transportation and Communications has advised that a recommendation 
will be made to amend section 5(2) of the Act to include a reference to 


Meas 


Ontario Regulation 262/85 under the Farm Products Marketing Act 


The above regulation establishes a plan "for the control and regulation of 


the producing and marketing of sheep and wool within Ontario". 


Under section 6(1)(a) of the Farm Products Marketing Act the Lieutenant 
Governor in Council is only authorized to establish such a plan for the 
regulation of the "marketing" of a farm product and not its "producing". 
Section 6(1)(b) of the Act allows the Lieutenant Governor in Council to 
make regulations amending any plan that is already "established" to 
provide for the regulation of the "producing" of the farm product 
regulated under the plan. However, in this case section 6(1)(b) would not 
apply because the regulation does not amend an established plan, but 


rather establishes the plan. 


The Director of the Legal Services Branch of the Ministry of Agriculture 
and Food has advised that the Act is dated for amendment in the fall of 
1986 and that a clarification of the Act will be made if necessary. Your 


Committee recommends that such a clarification be made. 
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Ontario Regulations 263/85, 473/85 and 506/85 under the 
Farm Products Marketing Act 


Counsel has written to the Director of Legal Services of the Ministry of 
Agriculture and Food inquiring as to the authority for the provisions in the 
regulations which state that the regulations apply to the production and 
marketing of the farm products in question, since section 8(1)(16) of the 
Act appears only to authorize the Farm Products Marketing Board to 
make regulations for the control and regulation of the marketing of a 


regulated product. 


The Director of Legal Services has replied citing a number of section of 
the Act authorizing the making of regulations dealing with specific 
aspects of production. Although his opinion was that the regulations were 
authorized, he advised that as the Act was being amended the above 
comments would be considered. In your Committee's opinion an 


amendment should be made to the Act to remove any ambiguity. 


Ontario Regulation 427/85 under the Agricultural Associations Act 


The above regulation designates a certain association as a body corporate 
under the Act. 


Section 2 of the Act names certain associations, societies and 
organizations as bodies corporate under the Act as well as "such other 
associations, societies, institutes or organizations as the Lieutenant 
Governor in Council designates". However, there is no provision in the 
Act which actually authorizes the Lieutenant Governor in Council to 
make regulations designating such associations, societies, institutes or 
organizations. The language contained in section 2 of the Act is merely 
descriptive and does not actually authorize the making of the regulation 
itself. 


The above observation also applies to the provisions contained in section 
19 of the Act which provide that certain exhibitions and fairs and "such 
other organizations as are designated by the Lieutenant Governor in 


Council are corporate bodies" under the Act. 
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The Director of the Legal Services of the Ministry of Agriculture and Food has 
advised that the Act is undergoing extensive review and the above comments 


will be considered. 


Your Committee recommends that the Act be amended to expressly authorize 


the making of regulations in question. 


Ontario Regulation 550/85 under the Child and Family 


Services Act, 1984 


The above regulation was made by the Lieutenant Governor in Council and 


contains 115 sections and 30 forms. 


Although most of the provisions meet the Committee's guidelines, there does 
not appear to be any authority in the Act for deeming the Minister to be "a 
child welfare authority" for the purposes of entering into an agreement to meet 
the special needs of a child. Section 30(2) and 31(2) of the Act clearly provide 
for the making of such an agreement with the Minister, but the statutory 
scheme does not appear to authorize the making of regulations deeming the 
Minister to be a child welfare authority for the purposes of entering into such 


agreements. 


Nor does there appear to be any authority for section 33 of the regulation which 
authorizes the Minister to require (emphasis added) that a special needs 
agreement be entered into where a residential service is provided to a child. 
Section 30(2) and 31(2) of the Act appear to be permissive only and not 
mandatory when they provide that a person and the Minister "may" enter into a 


special needs agreement. 


The Director of the Legal Services Branch of the Ministry of Community and 
Social Services has agreed with the above observations. He advised that the 
Office of the Legislative Counsel pointed out the lack of authority at the time 
that the provisions were drafted and the Ministry agreed at that time to 
introduce amendments to the Act to provide the necessary authority. The 


Director further advised that these amendments are now being prepared. 
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Ontario Regulations 570/85 and 571/85 under 


the Courts of Justice Act, 1984 


The above regulation 570/85 amends the rules of the Provincial Court (Family 


Division) and revises the forms prescribed thereunder. 


Form 27B is the form of affidavit to be sworn by a person or persons making 
application for the adoption of a child. Paragraph 6 of that form reads as 


follows: 


"I/we have not and to the best of my/our knowledge no other person has 
made, given or received payment or agreed to do so in relation to any of 


the following: 


~ this adoption 
~ the placement for this adoption 
- the negotiations or arrangements with a view to this adoption 


- the giving of consent to this adoption. 


except those permitted by the Child and Family Services Act, and 
regulations made under it". 


Although section 159 of the Child and Family Services Act, 1984 prohibits 
anyone from giving, receiving or agreeing to give or receive a payment or 


award of any kind in connection with the above "matters" except as permitted 
under that Act and regulations made under it, there does not appear to be any 
express provision in the Child and Family Services Act, 1984 which directs the 
court not to make an adoption order where section 159 has been contravened. 
The above-quoted provisions of paragraph 6 of Form 27B appear to go beyond 
matters in respect of practice and procedure when they require the applicant to 


put such information before the court. 


As well, it is possible to imagine a case where an would applicant be unable to 
swear to the statements contained in paragraph 6 of the affidavit as a result of 
knowledge the applicant had about someone else contravening section 159 of 
the Act, even though the applicant had nothing to do with the contravention and 


was acting in complete good faith. This could result in the applicant being 
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prohibited from proceeding with the adoption even though he or she had not 
breached the Act. 


The above observations also apply to the corresponding form under Ontario 
Regulation 571/85, which amends the rules of practice and procedure of the 


Unified Family Court. 


Your Committee is awaiting a response to the above observations from the 


Rules Committee of the Provincial Court (Family Division). 


Ontario Regulation 623/85 under the Environmental Protection Act 


The above regulation regulates the use of containers. In particular, section 7(1) 


of the regulation provides that: 


"No person shall advertise or display a brand of carbonated soft drink ina 
non-refillable container in an off-premises advertisement unless it is also 
advertised or displayed in a refillable container in the same off-premises 


advertisement." 


Although section 136(6)(c) of the Act provides for the making of regulations 
"requiring and regulating the stocking, display, sale or offering for sale of any 
beverage. ...", advertising as provided for in section 7(1) of the regulation, 
does not necessarily fall within the terms "stocking, display, sale or offering for 
sale". Furthermore, section 136(6)(e) of the Act, which authorizes the making 
of regulations regulating "advertising or display" is limited to the advertising 
or display of the price of a beverage, of amounts payable as deposits and for 


return of containers, and of advertising or display of the regulations. 


In order to clearly have authority for the making of section 7(1) of the 
regulation, section 136(6)(c) of the Act should expressly provide for 


"advertising" in addition to "stocking, display, sale or offering for sale". 


Counsel from the Legal Services Branch of the Ministry of the Environment has 
advised that this very provision in the regulation is proposed to be amended and 
that when the amendment is prepared the Ministry will reconsider the statutory 


authority in the light of your Committee's observations. 
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2) Regulations which contain provisions which sub-delegate power or 
authority to another person or body without there being express provision 
for doing so in the parent statute. 


Ontario Regulations 3/85, 109/85 and 576/85 


under the Environmental Assessment Act 


Ontario Regulation 3/85 exempts from the Environmental Assessment Act the 
setting aside and acquiring of land for provincial parks and the management of 
such parks. The effect of condition 6 of the regulation is that the Minister of 
the Environment may revoke the exemption in respect of a proposed plan or 
project by written notice to the Minister of Natural Resources, directing that 


an environmental assessment be prepared for the plan or project. 


Section 29(b) of the Environmental Assessment Act provides for suspension or 
revocation of an exemption by an order of the Minister of the Environment with 
the approval of the Lieutenant Governor in Council or such Minister of the 
Crown as may be designated by him. The intend of the Legislation appears to 
be that if an exemption is to be revoked, such revocation is to be done by a 
further regulation. Insofar as condition 6 of the regulation allows the Minister 
of the Environment to revoke an exemption merely by giving a written notice to 
the Minister of Natural Resources, that condition may not be in strict accord 
with the Act. 


The above observations also apply to Ontario Regulations 109/85 and 576/85. 


Counsel for the Ministry of the Environment has expressed a contrary view 
concerning the conditions in question. In his opinion, there is a distinction 
between revoking an exemption for which there is a specific procedure in the 
Act and applying a condition to determine whether or not a particular thing fits 
within the exempt undertaking. In his view, the Environmental Assessment Act 
does permit conditions such as these to be placed on exemptions. 
Notwithstanding the Ministry's interpretation, in order to avoid ambiguity we 
recommend that the Act be amended to deal with the problem of removing 
particular plans or projects from the blanket exemptions granted by regulations 
of this type. At the very least, your Committee recommends that the Act be 
amended to remove any doubt as to the authority for imposing conditions of this 


kind which have the effect of partially revoking the exempting regulation. 
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We also observe that Reason D of Ontario Regulation 3/85 refers to "the 
supporting material filed with this exemption order". No such supporting 
material has been filed in the Office of the Registrar of Regulations. If the 
material was filed in some other location, that location should be clearly 
identified in the regulation in order to avoid ambiguity and to enable members 


of the public who may wish to inspect such material to have access to it. 


Counsel in the Legal Services Branch of the Ministry of the Environment has 
advised that the supporting material is contained in the Ministry's public record 
files. The Ministry's Counsel further advises that in light of your Committee's 
concerns it may be appropriate to mention in the regulation itself the existence 
of the public record file or other documents and publications of the Ministry 


where such material can be located. 


Ontario Regulation 4/85 under the Game and Fish Act 


The above regulation amends parts of Regulation 415 of R.R.O. 1980 dealing 
with classes of licences for trapping and dealing in furs. It appears to have 
been made under the authority of section 92.1 of the Act which authorizes the 
Lieutenant Governor in Council to make regulations "governing the issue, form, 
renewal, transfer, refusal and cancellation of licences or any class of them, 
prescribing their duration, territorial limitations, terms and conditions and the 


fees payable therefor...". 


The regulation prohibits the holder of a Form 3 licence and certain other 
persons from being the holder of a Form 1 or IA licence "except with the 
written permission of the regional director of the administrative region of the 
Ministry of Natural Resources in which the licence is issued". There is a similar 
discretion given to regional directors under section 9(4) of Regulation 415 which 
is also amended by this regulation and which prohibits the holder of a licence 
under the Fur Farms Act and certain other persons from holding a licence in 


Form 1, 1A or 3, except with the written permission of the regional director. 


No guidelines or criteria are specified as to how the regional directors are to 
exercise their discretion. This appears to be an unauthorized sub-delegation of 
the authority conferred on the Lieutenant Governor in Council to make 


regulations governing the issue and refusal of licences. 
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The Legal Services Branch of the Ministry of Natural Resources has agreed that 
there should be specified in the regulation, guidelines or criteria as to how the 
regional directors are to exercise this discretion and that the Ministry will be 


taking steps to have the problem rectified. 


Ontario Regulation 47/85 under the Provincial Parks Act 


The above regulation regulates the landing of airplanes in provincial parks by 
prohibiting such landing without a landing permit issued by the Ministry or the 


Ministry's permission. 


There are no guidelines set out as to how the Ministry of Natural Resources is 
to exercise its discretion in granting or withholding permission. The Legal 
Services Branch of the Ministry has advised that the setting out of such 
guidelines in the regulation would be difficult and cumbersome by reason of the 
fact that the guidelines would vary from park to park because of the individual 
requirements of each park. Nevertheless, the Legal Services Branch has stated 
that, because of the Committee's concern, the Ministry with the assistance of 
the Registrar of Regulations will endeavour to amend the regulation to remedy 


the problem. 


Ontario Regulation 288/85 under the Crop Insurance Act (Ontario) 


The above regulation made by the Crop Insurance Commission of Ontario 
amends the Regulation 204 of R.R.O. 1980 entitled "crop insurance plan for 
coloured beans" by amending the definition of "coloured beans" in section 3(b) 
of Regulation 204. 


Section 3(b), as amended, defines certain varities of beans to be coloured beans 
"and such other varities as may be declared insurable from time to time by the 
Commission". The Committee questions the authority of the Commission to 
declare a crop, or a variety of a crop, as insurable. Section 7(1)(a) of the Act 
gives the power to make regulations designating any agricultural crop as an 
insurable crop to the Lieutenant Governor in Council. Alternatively, the 
Committee observes that the declaration of a variety of coloured beans as 


insurable would in effect be amending the plan by extending the coverage. Such 
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an amendment should be done by way of a regulation made as provided for in 
section 5(1) of the Act with the approval of the Lieutenant Governor in Council 
and published in The Ontario Gazette. 


The Director of the Legal Services Branch of the Ministry of Agriculture and 
Food has advised that it is planned to review the statute and its regulations and 


that the appropriate changes will be made. 


3) Regulations which have not been brought into force in accordance with 


the provision contained in the parent statute. 


Ontario Regulation 73/85 under the Conservation Authorities Act 


This regulation revokes 2 of the Schedules to Regulation 165 of R.R.O. 1980 
which describe areas "in which, in the opinion of the Authority, the control of 
flooding or pollution or the conservation of land may be affected by the placing 
or dumping of fill." Because the file of the Registrar of Regulations only 
contained a copy of the approval of the Lieutenant Governor in Council, 
Counsel wrote to the Legal Services Branch of the Ministry of Natural 
Resources asking for evidence of the actual making of the regulation by the 


Conservation Authority. 


The Ministry's Legal Services Branch has advised that there is no evidence that 
officers of the Conservation Authority have signed the regulation. However, 
they further advise that the Conservation Authority is in the process of making 
a new regulation which will revoke previous regulations and be substituted 


therefor. 


From the file of the Registrar of Regulations it appears that Ontario 
Regulation 254/85 was made by the Lieutenant Governor in Council rather than 


by the Minister of Revenue. 


Ontario Regulation 429/85 under the Ministry of Health Act 


The above regulation was made by the Minister of Health, apparently under 
section 12(f) of the Ministry of Health Act, and as such would require the 


approval of the Lieutenant Governor in Council, which was not obtained. Since 
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drawing this to the attention of the Ministry of Health, the Ministry has advised 
that the regulation has been corrected by a regulation approved by His Honour 


the Lieutenant Governor in Council on June 6, 1986. 


Ontario Regulation 496/85 under the Ambulance Act 


The above regulation substitutes a new form of Form 3, the form of licence to 


operate an ambulance service. 


Although the file of the Registrar of Regulations contains a certified copy of 
the approval of the Lieutenant Governor in Council, the file does not contain a 
copy of the regulation signed by the Minister of Health or other evidence of the 
making of the regulation. The document which should have created the 
regulation and which bears the signature of the Minister, shows the Minister as 


recommending the regulation rather than actually making it. 


The Ministry's Legal Branch has expressed the opinion that the regulation was in 
fact made by the Minister since the Minister put his mind to the making of the 
regulation and then put the regulation before the Lieutenant Governor in 
Council, as shown by the use of the words "recommended by...". Although 
the Committee appreciates the force of this argument, it recommends that 
where a regulation is to be made by a Minister the document making the 
regulation which is signed by the Minister should expressly state that the 


Minister makes, rather than merely recommends, the regulation. 


Ontario Regulation 551/85 under the Child and Family Services Act, 1984 


The above regulation was made by the Minister of Community and Social 
Services, presumably under the authority of section 197(4) of the Act which 


provides that: 
"The Minister shall prescribe, 
(a) standards of services; and 


(b) procedures and practices to be followed by 


societies, for the purposes of subsection 15(4)." 
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Section 15(4) of the Act provides that a society shall provide the prescribed 
standard of services in its performace of its functions and follow the prescribed 


procedures and practices. 


Although most of the provisions of the regulation relate to practice and 
procedure, there are 2 sections, namely 2(4) and 3, which under the statutory 
scheme apparently should have been made by the Lieutenant Governor in 
Council rather than by the Minister. 


Section 199(d) of the Act authorizes the Lieutenant Governor in Council to 
make regulations "prescribing the form in which reports are to be made under 
subsection 71(3)". Section 2(4) of this regulation, which was made by the 


Minister and not the Lieutenant Governor in Council, prescribes that very form. 


Section 199(e) of the Act authorizes the Lieutenant Governor in Council to 
make regulations "respecting the manner in which the register referred to in 
subsection 71(5) is to be kept". Sections 3(1) and 3(2) of this regulation appear 
to do that very thing by prescribing the form in which information reported to 
the register shall be recorded, and the length of time the Director shall 


maintain information in the register. 


The Director of the Ministry's Legal Services Branch has expressed the opinion 
that authority for the making of sections 2(4) and 3 of the regulation is 
conferred by the Act on both the Minister under section 197(4) as "prescribing a 
procedure" and on the Lieutenant Governor in Council under sections 199(d) and 
199(e) of the Act as described above. He has stated that the inclusion of 
sections 2(4) and 3 in Ontario Regulation 551/85 was for the purpose of keeping, 


as far as possible, all related procedural matters in the one Regulation. 


Your Committee observes that it is desirable to have all related procedural 
matters in one regulation for ease of reference. However, the Committee is of 
the opinion that by specifically authorizing the Lieutenant Governor in Council 
to make regulations concerning these matters, the Legislature intended that 
such regulations receive a higher level of scrutiny by reason of having to be 
considered by the Lieutenant Governor in Council. For this reason, the 
Committee recommends that the matters in sections 2(4) and 3 of the 
regulation be the subject of a regulation made by the Lieutenant Govermor in 
Council rather than by the Minister. 
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4) Regulations which contain provisions in conflict with the parent statute. 


Ontario Regulation 5/85 under the Game and Fish Act 


The above regulation amends parts of the O. Reg. 673/82 dealing with traps. 
Section 1(1) of this regulation amends section 1(6) of O. Reg. 673/82 by 
generally prohibiting the setting of leg-hold traps (except for foot snares) for 


fur-bearing animals with certain exceptions. 


There is a general prohibition in section 30(2) of the Game and Fish Act against 
trapping or attempting to trap animals by means of a body-gripping trap or leg- 
hold trap, from which holders of a licence to hunt or trap fur-bearing animals, 
and farmers in certain circumstances are exempted by sections 30(3) (a) and (b) 
of the Act. 


We observe that the regulation contains no cross-reference to the exemption 
for licence holders and farmers which is contained in the Act. This could result 
in ambiguity and possibly even lead to an allegation that the regulation is 


inconsistent with the Act. 


The Legal Services Branch of the Ministry of Natural Resources has agreed with 
this observation and has advised that the Ministry will be taking steps to have 


this problem rectified. 


Ontario Regulation 160/85 under the Architects Act, 1984 


The above regulation amends O. Reg. 517/84 by prescribing the manner of 


serving or delivering a notice or document under O. Reg. 517/84 under the 


Architects Act, 1984. 


Section 7(1)6. of the Act, under which this regulation appears to have been 
made, provides for the making of regulations respecting matters of practice and 
procedure before committees as long as they are not inconsistent with the Act 
or the Statutory Powers Procedure Act. Under section 50a(2) of amended 
O. Reg. 517/84 a copy of a notice or document that is mailed is deemed to be 
received on the tenth day following the day on which it was mailed, unless the 


contrary is shown. To the extent that the term "document" includes a "final 
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decision and order", this provision appeared to be inconsistent with section 18 
of the Statutory Powers Procedure Act which provides that a copy of a final 
decision and order which is mailed is deemed to be received on the fifth day 
after the mailing. This point may be significant for determining the time 


within which an appeal may be brought from such final decision and order. 


Counsel from the Policy Development Division of the Ministry of the Attorney 
General has expressed the opinion that as a matter of statutory interpretation, 
the mandatory specific provision of the Statutory Powers Procedure Act 
prevails over the general provision of the regulation. He further expressed the 
opinion that the two provisions can stand together if section 50a of the 


regulation is read, as it was intended, that a notice or document in respect of a 


committee, other than a notice or document required to be given or sent under 
the Statutory Powers Procedure Act, may be served or delivered, etc. 


Your Committee recommends that to avoid any ambiguity section 50a of the 


regulation be amended to so provide. 


Ontario Regulation 551/85 under the Child and Family Services Act, 1984 


As described earlier, this regulation prescribes procedures and practices to be 


followed by societies. 


There is a provision in one subsection of the regulation which appears to be in 
conflict with section 71(3) of the Act. Section 71(3) of the Act requires that 
once a society has verified information that a child is or may be suffering or 
has suffered abuse, the society "shall forthwith (emphasis added) report it to 
the Director in the prescribed form." However, section 2(2) of the regulation 
provides that the society "shall make the report within fourteen days after the 
information is verified by the society unless the Director extends the period of 
time". The period of 14 days or any longer period as extended by the Director 
would appear to be inconsistent with the requirement that the report be made 
"forthwith". The provisions of section 15(4) of the Act which allow the Minister 
to prescribe procedures and practices to be followed by societies, would not 


allow him to prescribe procedures and practices which are in conflict with the 


Act. See Re Krossel and Director of Vocational Rehabilitation Services Branch, 


Department of Social and Family Services, (1972) 1 O.R. 895 (C.A.). 
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The Director of Legal Services of the Ministry of Community and Social 
Services has agreed that there is a conflict between section 2(2) of the 
regulation and section 71(3) of the Act, and has advised that he will be 
recommending to the Ministry that section 71(3) of the Act be amended to 
delete the word "forthwith". 


GUIDELINE 3: REGULATIONS SHOULD BE EXPRESSED IN PRECISE 
AND UNAMBIGUOUS LANGUAGE. 


Regulations which offend this guideline generally fall into one of the following 


two categories. 


1) Regulations containing provisions which are expressed in an imprecise or 


vague manner. 


Ontario Regulation 27/85 under the Charitable Institutions Act, and 
Ontario Regulation 28/85 under the Homes for the Aged and Rest Homes Act 


Ontario Regulation 27/85 increases the maximum basic rate and the maximum 
preferred accommodation rate that can be charged to residents who receive 


extended care services in approved charitable institution. 


The class or level of care or amenity described as "preferred accommodation" is 
not defined in the regulation which is amended by this regulation, even though 
section 12(l1) of the Charitable Institutions Act authorizes the making of 


regulations: 


", . . prescribing the maximum amounts that may be charged to residents 
in approved charitable institutions for any prescribed class or level of 
care, services, items and amenities provided in the charitable 


institutions". 


Section 12(j) of the Act authorizes the making of regulations prescribing, among 


other things: 


"Classes or levels of such care, services, items, amenities and 


recreational opportunities in accordance with the needs of the residents 
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and providing for the assessment and classification of the residents for 
the purpose of determining the class or level of care, services and items 


required by them." 


The same observation applies to Ontario Regulation 28/85 under the Homes for 


the Aged and Rest Homes Act. 


The Legal Services Branch of the Ministry of Community and Social Services 
has advised that there is no legislative provision defining the term "preferred 
accommodation" although there are adequate controls insofar as the Ministry is 
concerned. The Legal Services Branch has further advised that any attempt to 
provide a more specific definition would be difficult to implement and in the 
final analysis would cause substantial disruption to what has become a well 


established practice. 


Your Committee appreciates the above position of the Ministry. However, we 
see no way to avoid interpretting the words of the statute other than as 
requiring as a pre-condition to prescribing an amount that there be a prescribed 


class or level of care. 


Ontario Regulation 146/85 under the Health 


Protection and Promotion Act, 1983 


The above regulation amends certain provisions of O. Reg. 381/84 dealing with 


pools. 


Section 17(3)(b) of the regulation as amended appears to be ambiguous when it 
states that in certain circumstances "the maximum number of bathers referred 
to in the Table in subsection (2) shall be increased to sixty", since there is no 


number identified in the Table as a "maximum number". 


Counsel from the Legal Branch of the Ministry of Health has agreed that clause 
17(3)(b) ought to be amended and has advised that such an amendment will 


probably be made later this year. 
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Ontario Regulations 570/85 and 571/85 


under the Courts of Justice Act, 1984 


Form 27 of Ontario Regulation 570/85 is the form of consent to adoption by a 
parent. It requires the parents to initial the following statement contained in 


paragraph 7 of the form: 


"! further understand that after twenty-one days have passed, I may not 
be allowed to withdraw this consent unless I receive the court's 


permission, and then only if the child has not been placed for adoption". 


This statement does not appear to completely accurate insofar as section 133(2) 
of the Child and Family Services Act prevents the late withdrawal of consent 


even with the court's permission "where the child has been placed with a person 


for adoption and remains in that person's care". (emphasis added) 


One of the grounds for a finding under the Child and Family Services Act, 1984 
that a child is in need of protection, contained in Form 20(A) entitled 


“protection application", is that: 


", . . the child's parent is unable to care for the child and the child is 
brought before the court with the parent's consent and, where the child is 
12 years of age or older, with the child's consent, to be dealt with under 
this Part." (emphasis added) 


No part of the Child and Family Services Act, 1984 under which the application 
is to be made has been referred to elsewhere in the form. To avoid ambiguity 
"this Part" could be replaced by the words "Part III of the Act". 


The above observations also apply with respect to the various forms prescribed 
under Ontario Regulation 571/85, which amends the rules of practice and 


procedure of the Unified Family Court, since the forms are identical. 


Your Committee is awaiting a reply with respect to these observations from the 


Rules Committee of the Provincial Court (Family Division). 
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2) Regulations which contain an apparent typographical or drafting error 


which renders a provision in the regulation ambiguous or unclear. 


Ontario Regulations 161/85, 271/85, 331/85 and 512/85 under 


the Provincial Offences Act 


The above regulations amend Regulation 817 of R.R.O. 1980 by adding 
additional schedules in which words or expressions are prescribed for use in 
certificates of offence, offence notices, or summonses to designate various 
offences. The regulations contain a number of typographical or drafting errors 
which have been pointed to the Ministry of the Attorney General. That 
Ministry in turn passed on the observations to the ministries having 


responsibility for the Acts which create the offences. 
a) 161/85 (Health Protection and Promotion Act) 


All of the Committee's observations concerning the regulation were confirmed 
by Counsel to the Ministry of Health who advised that it will be recommended 
to the Public Health Branch of the Ministry that the necessary amendments to 
the Regulation under the Provincial Offences Act and under the Health 
Protection and Promotion Act should be proposed at a suitable time in the near 


future. 
b) 271/85 (Provincial Parks Act and Game and Fish Act) 


The Legal Services Branch of the Ministry of Natural Resources has advised 
that steps are being taken to correct the errors which your Committee has 


pointed out to the Ministry. 


c) 331/85 (Toronto Area Transit Operating Authority Act) 


The Committee's observation concerning the ambiguity in the heading of the 
regulation is concurred in by Counsel to the Ministry of Transportation and 
Communications who has advised that a correction will be made at the first 


available opportunity. 
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d) 512/85 (Gasoline Handling Act) 


Counsel from the Legal Services Branch of the Ministry of Consumer and 
Commercial Relations has agreed with your Committee's observations 
concerning two of the items in this regulation and has advised that an amending 


regulation will be prepared. 


Ontario Regulation 618/85 under Part IX of the 


Environmental Protection Act 
The above regulation deals with "Spills". 


Section 10(1)3.A. of the regulation should refer to the costs of the action 
"assessed" rather than "taxed" since "assessed" is now the proper term under the 
Rules of Civil Procedure. The term "assessed" has properly been used in section 
9.3.(iv)B. and in section 10(1)3.B. of the regulation. 


Section 25(1)l. of the regulation refers to "a person referred to in section 21". 
Section 21 of the regulation prescribes a class of spill which is exempt from 


part IX of the Act. It does not refer to a person. 


Section 25(3) of the regulation refers to "the provision of condition 2 in 
subsection (1) requiring the insurer to follow the instructions of the Corporation 
or Her Majesty in right of Ontario". Condition 2 does not so require. It merely 


states "the insurer must give notice of any such action to the Corporation". 


Counsel from the Legal Services Branch of the Ministry of the Environment has 
advised that the above errors will be corrected sometime in the fall of this 


year. He added that the errors are not causing problems in practice. 


Ontario Regulation 654/85 under the 
Occupational Health and Safety Act 


The above regulation is entitled "designated substance - asbestos on 
construction projects and in buildings and repair operations". A passage in 


section 9(1)(c)(iii) of this regulation appears to contain a typographical error 
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which could result in ambiguity. The provision apparently should read "removal 


of air-handling equipment" rather than "removal or air-handling equipment". 


The Legal Services Branch of the Ministry of Labour has advised that steps are 


being taken to correct the error. 


Ontario Regulation 694/85 under the 
Municipal Boundary Negotiations Act, 1981 


The above regulation is an Order in Council giving effect to a certain 
agreement between The Corporation of the Village of Hilton Beach and The 
Corporation of the Township of Hilton dated the 5th day of June, 1985. 


It appears that the phrase "Township of Hilton" as used in the first line of each 
of section 3(2)(a)(i) and section 3(2)(a)(ii) of the Order in Council is incorrect 
and should be replaced by the phrase "Village of Hilton Beach". 


The General Counsel of the Ministry of Municipal Affairs has confirmed the 
Committee's observation that an error was made in the drafting of the 


regulation. Your Committee recommends that the error be corrected. 


Ontario Regulation 699/85 under the Agricultural Development Finance Act 


The above regulation amends certain portions of Regulation 11 of R.R.O. 1980 
dealing with interest rates on deposits at the Province of Ontario Savings 
Office. The following provision does not appear to be expressed in precise and 


unambiguous language. 


In view of the amendments to section | of Regulation 11 of R.R.O. 1980 made 
by this regulation, a corresponding amendment should be made to the section 
reference in the 8th line of section 2, so that it reads "subsection 2 of 


section 1" rather than "paragraph | of section 1". 


The Director of the Legal Services Branch of the Ministry of Revenue has 
advised that this oversight will be corrected on the next revision of the 


regulation. 
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Guideline 4: REGULATIONS SHOULD NOT HAVE RETROSPECTIVE 
EFFEC! UNLESS CLEARLY AUTHORIZED 
BYss 1 ALU, bE. 


Any regulation which is expressed to come into force on a day prior to its filing 
with the Registrar of Regulations is retrospective or retroactive and infringes 
the guideline unless it is authorized to be so made by the parent statute. 


Regulations which conflict with this guideline are as follows: 


Ontario Regulation 62/85 under the Credit Unions and 
Caisses Populaires Act 


The above regulation prescribes certain classes of assets for the purposes of 
subsection 92(1) of the Act, and enacts provisions respecting the matching of 


terms of investments and loans with terms of deposits. 


The regulation was filed on February 4, 1985 but provides that it comes into 
force on February 1, 1985. There does not appear to be any authority in the 


Act for making the regulation retroactive. 


The Director of the Ministry of Consumer and Commercial Relations advised 
that the above observation was forwarded to the Ministry's Financial 
Institutions Division, now the Ministry of Financial Institutions, who explained 
that the delay in filing appears to have been due to an intervening weekend and 
the time taken to transmit the regulations from the Cabinet Office. 
Furthermore, the Credit Unions Branch has advised that no action adverse to 
the rights of any credit union that hinges on the retroactive period has been 
taken by the Credit Unions Branch. 


Ontario Regulation 167/85 under the Official Notices Publications Act 


The above regulation prescribes the rates payable for publication of matters in 
The Ontario Gazette as well as the rates payable for copies of The Ontario 


Gazette and provisions for refunds. 
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The regulation, which was made on March 28, 1985 and filed on April 2, 1985, is 
expressed to come into force on the first day of April, 1985. Your Committee 
can find no authority in the Act for making the regulation retroactive and has 


so advised the Ministry of Government Services. 


Ontario Regulation 170/85 under the Executive Council Act 


The above Order in Council prescribes the duties of the Minister of Skills 


Development. 


The Order in Council was made on March 25, 1985 and filed on April 4, 1985. 
Section 2 of the Order in Council provides that "effective on the first day of 
April, 1985" the powers and duties described therein are transferred to the 
Minister of Skills Development. As a result, the Order in Council is effective 
retroactively. Your Committee can find no authority in the Act for making the 
Order in Council retroactive and has so advised the Deputy Clerk of the 


Executive Council. 


Ontario Regulation 207/85 under the Family Benefits Act 


The above regulation amends Regulation 318 of R.R.O. 1980 by increasing the 
amount used in calculating the monthly budgetary requirements of an applicant 


or a recipient under subclause 12(5)(e)(i) of the regulation. 


The regulation, which was made on May 8, 1985 and filed on May 10, 1985, is 
expressed to come into force retroactively on the Ist day of May, 1985. Your 
Committee can find no authority in the Act for making the regulation 


retroactive. 


The Legal Services Branch of the Ministry of Community and Social Services 
has explained the delay in filing and has assured your Committee that every 
attempt will be made by the Branch to ensure that regulatory amendments are 


filed prior to the effective dates. 
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Ontario Regulation 264/85 under the Executive Council Act 


The above regulation is an Order in Council transferring the administration of 
certain Acts from the Minister of Consumer and Commercial Relations to the 
Minister of Municipal Affairs and Housing. The Order in Council, which was 
made on May 23, 1985 and filed on May 24, 1985, is expressed to be effective 
May 22, 1985, 2 days prior to its coming into force. Your Committee can find 
no authority in the Executive Council Act for making the Order in Council 


retroactive and has so advised the Deputy Clerk of the Executive Council. 


Ontario Regulation 307/85 under the Employment Standards Act 


The above regulation was made on May 30, 1985 and filed on June 5, 1985. The 
regulation provides that it comes into force on the first day of June, 1985 and is 
therefore retroactive. There does not appear to be any authority in the Act for 


making the regulation retroactive. 


The Director of the Legal Branch of the Ministry of Labour has thoroughly 
examined this matter and advises that a procedure has been implemented which 


will ensure that this will not happen again. 


Ontario Regulations 374/85, 375/85, 388/85 
396/85 and 422/85 under the Executive Council Act 


Each of the above regulations are Orders in Council assigning the powers and 
duties of ministers or transferring the administration of certain Acts to 
ministers as set out therein. They all expressed to be effective retroactively 
back to June 26, 1985. There does not appear to be any authority in the 
Executive Council Act for making the Orders in Council retroactive. However, 
June 26, 1985 was the day on which the Cabinet was announced and sworn in 
and therefore it would not have been physically practicable to actually make 


any of these Orders in Council on June 26. 


Ontario Regulation 426/85 under the Commodity Boards and 
Marketing Agencies Act 


The above regulation provides that it "shall be deemed to have come into force 
on the first day of August, 1985". The regulation was made on August 16, 1985 
and filed on August 26, 1985. 
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The regulation amends Regulation 112 of R.R.O. 1980 by increasing the 


maximum amounts of certain levies or charges. 


Your Committee can find no authority in the Act for making regulations 


retroactive and has so advised the Ministry of Agriculture and Food. 


Ontario Regulation 702/85 under the Police Act 


The above regulation provides for the payment of allowances to members of the 


police force. 


The regulation, which was made on December 19, 1985 and filed on 
December 30, 1985 is expressed to come into force retroactively on the first 
day of December, 1985. Your Committee can find no authority in the Act for 


making the regulation retroactive. 


The Director of Legal Services of the Ministry of Solicitor General has 
explained that unfortunately there were delays in processing the regulation to 
its ultimate conclusion and has expressed his assurance that every possible 


effort would be made to avoid this happening in the future. 


Guideline 6 REGULATIONS SHOULD NOT IMPOSE A FINE, 
IMPRISONMENT OR OTHER PENALTY 


Your Committee interprets this guideline broadly and does not limit the term 
"penalty" to a penalty imposed for a breach of an express provisions in the 
regulation. Any monetary amount which is imposed as a deterrent against doing 


or failing to do something is considered to be penalty. 


Ontario Regulation 94/85 amending Regulation 102 of R.R.O. 1980 
under the Chiropody Act 


As described earlier, the above regulation amends certain provision in the 
general regulation, Regulation 102 of the R.R.O. 1980, under the Chiropody 
Act. 
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Section 7(2) of Regulation 102, as amended, provides for increased renewal fees 
where renewal is made after the registration has expired. Although section 3(e) 
of the Act authorizes the making of regulations "providing for the annual 
renewal of registration and prescribing the fees to be paid therefor", your 
Committee was concerned that such increased renewal fees could be construed 


to be in the nature of a penalty for late renewal. 


Counsel to the Ministry of Health has advised that the differences in late 
registration fees in part reflects additional administrative costs, although the 
Board of Regents under the Act has had no cases in recent years where late 
fees have been paid. Your Committee has further been advised that the 


Ministry has requested that the Board review its late fee policies. 


Ontario Regulations 557/85 and 580/85 under the Drugless Practitioners Act 


The above regulation 557/85 amends Regulation 248 of R.R.O. 1980 with 
respect to the fees to be paid by a chiropractor on registration and on renewal 


of registration. 


Different fees for renewal of registration are prescribed depending on when the 
application for renewal is made. The fee for renewal is $140 more if the 
chiropractor applies within 2 years after expiry of registration than if the 
renewal is made before the expiration. If the application is more than 2 years 
after expiry of registration the fee is $410 more than if the renewal is made 
before the expiry. Your Committee was concerned that these increased fees 
could be construed to be in the nature of a penalty, and requested an 


explanation from the Ministry of Health. 


Counsel to the Ministry of Health advised that the additional amounts for late 
registration are to cover additional administrative expenses, and added that the 
concern that late renewal fees are considered as a penalty will be specifically 
dealt with in the new statutory schemes that will be proposed for the health 


profession by the Health Professions Legislation Review. 
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APPENDIX A 
TERMS OF REFERENCE 


Standing Order 90(j) 


Standing Committee on Regulations and Private Bills to be the 
Committee to which all Private Bills, other than Estate Bills or Bills 
providing for the consolidation of a floating debt or renewal of 
debentures, other than local improvement debentures, of a 
municipal corporation, shall be referred after first reading; and, to 
be the Committee provided for by section 12 of the Regulations 
Act, and having the terms of reference as set out in that section, 
namely: to examine the regulations with particular reference to the 
scope and method of the exercise of delegated legislative power 
without reference to the merits of the policy or objectives to be 
effected by the regulations or enabling statutes, but in so doing 
regard shall be had to the following guidelines: 


(1) Regulations should not contain provisions initiating new policy, 
but should be confined to details to give effect to the policy 
established by the statute; 


(2) Regulations should be in strict accord with the statute 
conferring of power, particularly concerning personal liberties; 


(3) Regulations should be expressed in precise and unambiguous 
language; 


(4) Regulations should not have retroactive effect unless clearly 
authorized by statute; 


(5) Regulations should not exclude the jurisdiction of the courts; 


(6) Regulations should not impose a fine, imprisonment or other 
penalty; 


(7) Regulations should not shift the onus of proof of innocence to 
a person accused of an offence; 


(8) Regulations should not impose anything in the way of a tax (as 
distinct from fixing the amount of a licence fee, or the like); 
and 


(9) General powers should not be used to establish a judicial 
tribunal or an administrative tribunal; 


and, the Committee shall from time to time report to the House its 
observations, opinions and recommendations as required by section 
12(3) of the Regulations Act, but before drawing the attention of 
the House to a regulation or other statutory instrument the 
Committee shall afford the ministry or agency concerned an 
opportunity to furnish orally or in writing to the Committee such 
explanation as the ministry or agency thinks fit. (Provisional.) 
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APPENDIX B 


Extract from the REGULATIONS ACT, R.S.O., 1980, c. 446: 


(1) 


(2) 


(3) 


(4) 


(5) 


At the commencement of each session of the Legislature a 
standing committee of the Assembly shall be appointed, to be 
known as the Standing Committee on Regulations, with 
authority to sit during the session. 


Every regulation stands permanently referred to the Standing 
Committee on Regulations for the purposes of subsection 3. 


The Standing Committee on Regulations shall examine the 
regulations with particular reference to the scope and method 
of the exercise of delegated legislative power but without 
reference to the merits of the policy or objectives to be 
effected by the regulations or enabling statutes, and shall deal 
with such other matters as are referred to it from time to 
time by the Assembly. 


The Standing Committee on Regulations may examine any 
member of the Executive Council or any public servant 
designated by any such member respecting any regulation 
made under an Act that is under his administration. 


The Standing Committee on Regulations shall from time to 
time, report to the Assembly its observations, opinions and 
recommendations. 
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